
STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Petit ion

o f

Montauk Automatic Inc.

for Redetermination of a Deficiency or a Revision

of a Delermination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the Per iod 6/7/7L-5/31/ t+.

AFFIDAVIT OF MAITI}.iG

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

19th day of September, 1980, he served the within not ice of Decision by mai l

upon Montauk Automatic Inc.,  the pet i t . ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Montauk Autornatic Inc.
120 Toledo St.
Farmingdale, NY 11735

and by deposit . ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

before me this



STATE OT NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Montauk Automatic Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax f,aw

for  the  Per iod  6 / t /7 I -5 /3 t /74 .

A}TIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

19th day of September, 1980, he served the within not ice of Decision by nai l

upon Eugene L. I,Jinston the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol- lows:

Mr. Eugene L. Winston
3000 Marcus Ave.
New Hyde Park, NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That. deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

before ne this

,/' ,rr'

/-.i



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 19, 1980

Montauk Automatic Inc.
120 To ledo St .
Farmingdale, NY 11735

Gentlemen:

Please take not ice of the Decision of the State Tax Cornnissiou enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Corunission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
f rorn the date of this not. ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decisi-on mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMIIISSION

Petit ioner' s Representat. ive
Eugene L. Winston
3000 Marcus Ave.
New Hyde Park, NY 11040
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MONTAUK AUToMATIC, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the  Per iod  June 1 ,  1971 th rough May 31 ,
197 4 .

DECISION

determined the sales and use taxes

1971 th rough May 31 ,  7974.

Pet i t ioner ,  Montauk  Automat ic ,  Inc . ,  120 To ledo St ree t ,  Farmingda le ,  New

York  11735,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f

sales and use taxes due under Art ic les 28 and 29 of the Tax Law for the period

June 1 , 1971 rhrough May 31 , t974 (File No. I2B3Z).

Formal  hear ings  were  du ly  he ld .  The f i rs t  was  he ld  on  February  \4 ,  !977,

at the off ices of the State Tax Commissi-on, Two tr lor ld Trade Center,  New York,

New York, before Harvey Baum, Hearing 0ff icer.  Pet i t ioner appeared by Eugene

l.  winston, cPA. The Audit  Divis ion appeared by Peter crotty,  Esq: (Al fred

Rub ins te in ,  Bsq. ,  o f  counse l ) .  The second was he ld  on  December  19 ,  1978 a t

the  same o f f i ces  be fore  Herber t  Car r ,  Hear ing  Of f i cer .  Pet i t ioner  appeared by

Eugene l .  Winston, CPA. The Audit  Divis ion appeared by Peter Crot. ty,  Esq.

(Irwin Leoy, Esq. ,  of  counsel) .  The third and fourth hearings were held on

March 22 and 29, 1979 at the same off ices before James T. Prendergast,  Hearing

Off icer.  Pet i t ioner appeared aL these hearings by Herbert  Granoff ,  Esq. The

Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  ( I rw in  Levy ,  Esq.  ,  o f  counse l ) .

ISSIJE

Whether the Audit

due from pet i t ioner for

D iv is ion  cor rec t ly

the period June 1,
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FINDINGS OF FACT

1.  Pet i t ioner ,  Mon lauk  Automat ic ,  Inc . ,  commenced i t s  bus iness  opera t ions

on or  about  May 28 ,  7977.  f t s  ac t i v i t ies  cons is ted  o f  p lac ing  co in -opera ted

mach ines ,  such as  juke  boxes ,  on  loca t ion .

2. 0n September 6, 1974, appl icant executed a consent extending the t ime

within which to issue an assessment for sales and use taxes for the period

June 1, I97I through May 31, 1972 Lo Septembex 20, 1975.

3 .  0n  September  19 ,  1915,  as  the  resu l t  o f  a  f ie ld  aud i t ,  a  Not ice  o f

Determinat ion and Demand for Payment of Sales and Use Taxes Due was issued

aga ins t  pe l i t ioner  as  fo l lows:

Tax Due
Penalty and

Interest ToLal DuePeriod Ended

B-31 -7  1
1  1 -30 -7  1
2-29-72
5-3r-72
8-37-72

11-30-72
2-29-73
5 -31 -73
B-31  -  73

1  1  -30 -  73
2-28-74
5-37-74

TOTAIS

$  16  ,985  .  00
226 .58
247 .96
178 .30
334 .72
131 .25
39 .38
36 .75
4s .97
94 .75
17 .50

5  , 570 .04
$23 ,9A4 .20

$  8  , 832 .  20
111  .  02
1  14 .  06
16 .67

r32 .29
48.s6
13 .39
11 .39
12.87
43 .59

7 .00
1 ,893 .81

$11 ,296 .85

$25  , 817  . 20
337  . 60
362 .02
254 .97
463.0t
179  .  B1
52 .77
48 .T4
58 .  84

138 .34
24 .50

7 ,463.85
$35  , 201  . 05

for revision of the4. Pet i t . ioner subsequent ly f i led a t imely pet i t ion

determinat ion.

5. On audit ,  the f ixed asset account whlch pet i t ioner maintained was

examined. Due to pet i t ioner 's fai lure to produce documentat ion to substant iate

the payment of sales tax upon the acquisi t ion of f ixed assets in the amount of

$292 '648.00  or  the  co l lec t ion  o f  sa les  tax  upon sa les  o f  f i xed  assets  in  the

amount  o f  $101,380.00 ,  the  examin ing  aud i to r  computed tax  l iab i l i t ies  fo r  sa id

i t e m s  o f  $ 1 7  , 5 9 2 . 8 4  a n d  9 6 , 3 1 1 . 3 6 ,  r e s p e c t i v e l y .
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6. Pet iLioner does not protest the ent ire assessment but does argue:

A. That i t  paid the tax on assets acquired from vendors Albert

Simon, Inc. and At lant ic New York Corp. dur ing the period ended

A u g u s t  3 1 ,  1 9 7 1 ;

B.  That  on  the  sa le  o f  f i xed  assets  in  the  per iod  ended May 31 ,1974,

purchaser  A .  J .  Kob ler  pa id  the  tax  d i rec t l y  to  the  Sta te ;  and

C.  That  on  i t s  sa les  o f  used motor  veh ic les ,  the  purchasers  had to

pay the tax when the vehicles were registered.

7. The Audit  Divis ion st . ipulated that.  purchaser A. J.  Kobler had in fact

paid direct ly to the State the tax due on the assets and conceded that the tax

a s s e s s e d  o f  $ 5 , 5 7 0 . 0 4  f o r  t h e  p e r i o d  e n d e d  M a y  3 1 , 1 9 7 4 ,  r d a s  i n  e r r o r .

8. Pet i t ioner,  through the introduct ion of exhibi ts and examinat ion of

w i tnesses ,  es tab l i shed tha t  i t  pa id  sa les  tax  to  vendors  A lber t  S imon,  Inc .

and At lant ic New York Corp. upon the assets which were acquired from them.

S a i d  t r a n s a c t i o n s  t o t a l e d  $ 2 8 0 r 5 5 1 . 0 0  o f  w h i c h  $ 1 4 r 9 1 5 . 1 4  r e p r e s e n t e d  s a l e s

tax  and $17,053.04  a  f inance charge.

9. Pet i t ioner offered no evidence to demonstrate that the purchasers of

i ts used motor vehicles had paid the tax due to the State.

C0NCIUSIONS 0F LAI{I

A. That sect ion 1132(a) of the Tax Law provides that every person required

to col lect the tax shal l  col lect the tax from the customer when col lect ing the

pr ice  to  wh ich  i t  app l ies .

B. That pet i t ioner was a person required to col lect tax and is under the

duty to col lecL the same when making a sale which is subject to taxat ion.

C. That the pet i t ion of Montauk Automatic,  Inc. is granted to the extent

indicated in Findings of Fact t rTt l  and "8" above; that the Audit  Divis ion is

directed to accordingly modify the not ice of determinat ion issued September 19,



1975  to ref lect the

That ,  in  a l l  o ther

DATED: Albany, New

SEP 1 9 I9BO

-4 -

fol lowing tax due:

Period Ended

B/31 /7  |
L r l30 /7L
212e /72
s /31 /72
B l3 r /72
r r /30 /72
2/2e  /73
s /  3L /73
B/3r /13
11130 /73
2128/74
s  /31 /7  4

Total  Tax Due

respec ts ,  the  pe t i t ion

York

Tax Due

$  1s1 .94
226 .58
247  . 96
178 .30
330 .72
131 .25
39  . 38
36 .75
4s .97
94 .75
17 .50

.00
5T,56Tm

i s  denied.

STATE TAx COMMISSION


